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Honorable *eaver H. Bakey
Chairman

9tate Board of Control
Austin, Texas

Dear Sir: Opinion No. 0-61%0

reference to the &
83 follows:

z, Revised Cilvil Stetutes of Texas,

19x0 1 public patients not indigent
aha : maintained at the expense of the
State\ln Yhe instance, but in such cages the
State al Mtitied to reimbursement * * *',

"rrMe~ftatute was repealed by the Legislature
in 1925 without a saving clause. (Pace 414, Seetion
£3, Acts 39th Leglslature).

m““UN T Tt T A ™™ OP {a] NLESS APPROV BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
ICATION 1§ TO BE CONSTRUED A
3. s DEPAR ENTAL INION U ED

‘
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"Question

"Diéd the Legislature thereby extinguish
debts theretofore owing the State by non-indigent
persons?"”

Artiole 138, Complete Texas Statutes, 1980, reads
as follows:

"All publioc patienta, not indigent shall de
kept and maintained at the expense of the state
in the first instence, but in such cases the state
shall be entitled to reimbursement in the mode' point-
ed out in Articles 158 and 159 of this Chapter.”

Artiocle 155, Complete Texas Statutes, 1980, provided
- for the following special issues among others, t@-wit:

*(1) Is A. B., the defendant of unsound mind?
nk » ¢ & '

"{(6) Ia defendant possessed of any estate,

and, if mso, of what does it eonsist and its estimated
value?

»{7) If the defendant is possessed of no
estate, are there any persons legally liabdble for
his support? If yea, name them,"

Article 158, Complete Texas Statutes, 1920, provided
in substance that if the patient of the asylum has an estate
or that there are persons legally liadle for the support and
maintenanscs of the lunatiW, the county Jjudge may from time to
time, upon request of the superintendent of the lunatideasylunm
oite the guardian or other persons legally liable for his sup-
port to appear at some regular term of the county court for
olvil business to show oesuse why the State should not have
Judgment for the amount due it for the support and maintenance
of such lunatie, Article 159, Complete Texas Statutes, 1920,
provided in substance that the amount of the judgment provided
for in the preceding article should not exceed the sum of $5,00
per week and provided that the dertificate of the superintendent
of the lunatic asylum as to the amount due shall be surficlent
evidence to suthorize the aourt to render Jjudgment.
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As stated by you, in your opinion request, Article
138, supra, was repealed by the Legisleture in 1988. (House
Bill No., 249, Cnapter 174, Page 414, General Laws 36th Legis-
lature of 1%26). The above mentioned Articles 158 and 159 were
-algo repealed in the same Act. As provided by the artiales
above mentioned the lunetld's estate or the persons legall
liatle for hls support bacame legally liable for the lunatio's
support and maintenance while in the saylum in a sum not to

exgeed $5.00 per week, This amount Yeocame 4 q
the State, 1rg:speouve of v'ehether or noton ;t.xd.n ng'iw&% v
cle 158,

actually entered as provided for in said Art

Artiocle III, Seotion 58 of our State Constitution at
thertiga that the above articles were repealed in 1929, read
as follows: :

"The lLegisglature shall have no power to relesge
or extinguish, o to authorise the relsasing or ex~
tinguishing, in whole or in part, the indebtedness,
liability or obligstion of any inocorporation or
individual, to this 3tate, or to sny county or
other munisipal corporation therein.,”

If sn indebtedness, lisbility or obligation existed by
virtue of the State expending money for the support and main-
tenarnce of the lunatie, at the time of the repeal of Article 138,
supre, then the indedtedness, liability or obligetion was not re-
leased or extinguished by the Legislature in repealing Artiecle
138, because it was inhibited from so doing by the express terms
of Section 55 of Article 3 of our Constitution.

After oarefully examingng the suthorities, we are of the
opinion thet both an "indebtedness” and "obligation™ within the
meaning of the language used in Section 50 of Article 3 of our
Constitution had been ereated, enfi that a “liabllity" existed
cannot even be doudted. In 38 Corpus Juris, p. 1050, the. wogN
l1iability is defined as follows: C. -

*A broad term, of large and most comprehensive
signifricance, whose meaning has been given many times
by judiocial decisions, as well as by lexiocographers.
T-e term has bsen variously defined aa meaning
amenebility or responsibility to law; legal responsi-
bility; obligation; responsibillity; thst condltion of
effairs whioch gives rise to an obliration to do a pare
ticular thine to be enforced by action; the conditlion
of beipz actually or potentially subleoct to an obliga-
tion; the condition of being responsible for a posaible
or actual loss, penalty, evil, expense or burden; the



°44

Honorable %eaver H., Baker, p. 4

condition of one who is subjeot to a charse of duty
which mey be judiolally enforced; the state of being
bound or oblized in lew or justice to do, pay, or

make good something; the state of one who is bound

in law and Justice to do something which may be en-
forced by action; the stets of being lilable; the

stete or condition o one who is under oblication to

do at once or at some future time something whioch may
be enforced Ay sotion. In a restricted sense, timt
whioch one is under obligation to pay to another; that
for which one is responsidble or liadble; that which one
is under obligation to pay, or for whioh one is liable,
In a broader senss 'liabllity' means any obligation
one is bound in lew or justice to perform, ineluding
every kind of obligation, and almoat every charecter
of hazard or responsibility. It 1a generally held to
include every kind of legal obligation, responsibility,
or duty, certainly all such as are measured by & monsy
valuation. Liabilityréiay arise from ocontracts, express
or implied, from duty, imposed by law, or jJjudgment of
the sourt, or in sonsequence of torts committed, It
may mean or inolude burdens imposed by the eonstitution
or statutes., It mey sxist without the right of im-
mediate aetion. A liability may be presently enforce-
able by action, or there may be time given for its per-
formance., By itn sontext the term may be restridged to
cover only a lisbility founded upon & contract, or
arising out of the breach of the eontraet.

"A liabllity may be absolute or contingent,
*Liability®' i3 not restrioted to such as are adbsolute,
or exoclude the idea of contingensy. 1In feaot, it is
more frequently used in the latter aense that in the
former. It may ocomprshend future sontingenaies.

*While 'liability' may include debts or indebted-
ness, it is not generally limited to such terms. It
is broader, 'Liability' is largely & correlative temm,
slthourh, 6rdinarily, it means an obligation which may
or may not ripen into a debt; and includes in addition
existing obligations which may or mey net in the future
eventuate in an indebtednesy., In & apeclal sense it
s used to denote inechoate, future, unascertained, or
imperfect obligetions, as opposed to dabis, the ssasnce
of which 18 that they are ascertained and certain."
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"11iability" 18 s term of broader significance
than 'debt', ‘'Liabllity' 1s responajbility.” ‘ords &
Threses, Vol. 25, p. 41, citing Joslin vs. N.,J. Car
Spring Co., 36 Y.J.L. 141.

"'Liability' is defined to be a stete of heing
bound or oblized in law or jfustice. It signifies thet
eondition of affairs which gives rise to sn obliga-
ticn to do a certain particular t-in~, to be enforced
by eotion.” %Words & Phreses, Vol. o5, p. 4l.

"te know of no definition of the word 'liabili.y',
eitheyr gsiven in the dlotionaries or ea used in the com-
mon speech of men, whieh restricts it to such as are ab-
solute, or excludes the ldea of continzency. 1In faet,
it is: more rreguently unsed in the latter sense than in
the former, * ¥ *,” wWords ¢ Phrases, Vol. 25, p. 43,
citine Reconstruction Finance Corporation ve. Gossett,
Tex. 111 S,%. (Ed) 1066,

Black's Law Dictionary defines the word liability as
follows:

"Exposed or subjeoct to a given continzenoy,
risk, or casualty, which is more or less probadle,”

In Rapelje's lLaw Diotionary, it is steted that "*lia-
bility' is the condition of being actually or potentielly
sub jeot to an obli-ntion; is used either senerslly, as
including every kind of obli:-2tion, or in the more special
sense to cenote lnehoate, future, unascertained, or im-
perfeet obligstions, s opposed to 'debts?, the ezsence
of w-igch i3 thet they are sscertalned snd certain.”

"Oblization of an cstate of an inssne person
to pay for his maintensnce in a state hospital prior
to dete of Chapter 132 of the Aot of 1935 repealing
the stcte's ri-ht of recovery under prior statutes
wes a 'lhbility' within Section 1-307 of Burns Ann.
stat., providing thut repeal of eny statute cannot
extinguish any liability incurred thereunder,”
vords & Thrases, Vol., 25, p. 9; 1944 Cumulstive
Annusl Pocket iart, citing :Stnte ex rel Milliran vs.
Ritter's Estste, Ind., 43 N.¥. (24) 993,
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The lLegislature cannot extinsulsh or release & lie-
pility to the State by repesling the statute under wich the
11ability arose. Stete vs. Ploneer Oil & Refining Co, (Com. of
fsppo’ 392, S, BGE.

The Court of Civil Appeals in 1927, after Article 138
yad been repesled in 1925, and ip affiming the juldgment of the
lower court in awarding judgment £8% the Itete against G. W,
Lokey, a8 guardian of the eatete of John Sensom, a lunatige,
for the lunatic's support and maintensnce while in the esylug,
used the following aignificant langusge!

"Article 137, supre, reads:

tAll indigent publioc patients shall
be topf-and mainteined at the expense of the
State.

"Article 138, supm, reads:

'All public patients not indigent shall
be kept and maintained at the expense of the
stete in the rfiret instance, but in such casen
the state shall be entitled to reimbursement
in the mode pointed out in artigles 158 and
159 of this c¢hapter,'

"These statutes were in foree at the time of the
admiasion of the patisnt as an inmate of the said hos-
pltel, and rixed hls atatus in reference to whethar he
wag admitted as an indigent petient, to be kept and
maintained at the expense of the state, or as a patient
to be kept and maintained at the expense of the state in
the Tirst inatance, bLut the state to be reimbursed out
of his sstate, Under the uniisputed evidenas aprellant's
werd, Sansom, had the status of the latter class. 1o
fact, article 138 ebove quoted haa the force and effest
5T an express ocontract by the state with appellant, as
guardian of t-s patient, th«t the state wil) admit him
in said hrospital as 8 publioc petient, but, for the ex=-
pense Snourred of keeping and maintaining him, the state
muczt be reimbursed from his satste, in so far es sanme
may be able to respond thereto, As appellant's ward
has been kept and maintained at the expense of the state
Trom the time he was admitted until the trial of this
casze, and theare has been no reimbursement of this em-
penge, 1t 48 oclear th:t an oblirsstion for such reimburse-
ment, to the extent of the ability of the ward's estate
to rrepond, hes bheen dreated in favor of the state, and
appellent, as guardian of such estate, ia liable there-
for to the extent that the egtate i{s capable of ree
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sponding.

"(2) Articles 158 ané 159, supra, point out

a proocedure desianed to enforeoe, from time to time,
sollection of the debt due the state by resson of
this oblirstion, as it arose, during the gonfine-
ment of the patient in said hospital., This pro-
cedure wes not followed by the state in this suit;
it being an action brousht in the ordinary fomm to
enforce payment of a dedt, JIs the said stetutory
procedure exoclusive of any other procedure to esg-
tablish this debt and enforce its payment? V¥e think
not. The effect of the statutes deslignating sald
proocedure is only to point out a remedy for the debt
created, and {t does got tg%%ow tgat the r&godz pre-
gribed oreatec the e dedL arose vegauss of

¢ services bestowed Ior the benefit of the patient,
who was not indigent. e therefore conclude that the
remady given by said articles of the statute is only
cumulative of the remedy that therstofors existed for
the esteblishment and golleotion of debts. This pre-
olse question has been so deoided by the Court or Bivil
Appeals for the Pourth Supreme Judicial NMistriot.
Luder vg. State, 152 3, W, 880" (Fmphasis ours),

It has always been the polioy of this 3tate, for the
State to be reimbursed for the oare and maintenance of non=-
indigent patients in onyr Stete asylums.

, Section 84, Article 16 of the Gonatitution reads as
follows:

"It shall be ths duty of the Legislature
to provide for the custody and the maintenance of
indicent lunatics, a2t the expense of the staste,
unier such ragﬁ% %Ion- and restrictions as §E
Llecislature mey preseribe.,” (Emphasis ouvrs).

Under the rule of exclusion, it would seam thzt the
Constitution itself would inhibit the LezMature from providing
for t'.e oustody and maintenence of non-‘ndigent lunatics at the
expense of the State. See also Aet of February 5, 1858, p. 117,
Pe T, 12803 Acts of August 18, 1878, p. 13%; hots or 1’85, pe 1053
Aots of 1895, p. 164; Aet of 1903, p. 110. It will be observed from
examining theae iets t -t the 3State has always adhered to
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the polioy or'the State's reimbursement for the care and nﬁin-'
tenange of non-indigent lunatie patients.

In the same Actg passed in 1925 that repealed Artiocles
138, 158 and 189, provision was made for the reimdumsement to
the State for money expended in the support and maintsnance of
non-indigent patients. ({(House Bill No. 249, Chapter 174, D.
414, Genera) Law of 59th Legislature, 1985). Even though the
constitntional inhidition had not existed, under oar rules of
statutory construotion, it is doubtful if the 1925 Aet was in-
tended and designed to strike down an aserued liablility for the
oare and maintenance of non-indigent patients., It is true that
there 18 an express repeal of Articles 138, 158 and 1359, but it
is also true that in the same Aot there is no departure from the
- poliey of reimdursement for the oare of non-indigent patients,
and no indi¢ation of en intention to abolish the 3State’s right
to reimbursement., Articles 138, 158 and 159 were substantially
re-snacted. It merely ochanged the statutory remedy for eolleo~
 %jon. It has long been settled in this State, as well as in
other jurisdiotions, thet it 4oes not require an express saving

. clause to prevent the destrusction of rights existing umder former

statutes., If the inteation to preserve.and dontinue such rights
is olearly apparent, it will be ocarried into effeet, Oorley vs.
Sewell 77 Ind, 316, Fullerton vs. Spring (Sup. Ct.) 3 Wis., 667..

The Supreme Court of Indkakea in 1943, in the case of
State vs. Ritter's Estate, 48 X. E. (24]) 9683, under the same
faot situation as presented to us, and with a repealed statute
which provided rfor reimbursement to the State from the lunatie's
ostate, held that the obligation of the estate tc reimburse the
State wag & "liability"”, and that the repesal thereof 4i{d not ex-
tinguish such liability.

The above asuthorities lead us to the inescapadle oon-
alusion that the repealing of said Articles 138, 158 and 15%
414 not snd ocould not extinguish the liabilities theretofore
owing the Stete by non-indizent pudlic patients by reason of
their support and maintenance while in the lunetioc esylum and
thet said indebtedness or liability is suoch an odbligation due
the State as may be enforecad in any court of competent Jurisdio-
tion. :

In arriving at the above conslusion, we were not unmind-
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ful of the deeision of the Court of Civil Appeals in the ocase

of Wiseman vs. Stote, 94 5, ¥, (2d), 265 in whioh the Supreme
Court refused a writ of error. It is true that in this case,
under an exact faot situation as we have now under discussion,
the ocourt held thet the JState of Texas was not entitied to re-
gover acainst V., R, #iseman; guardian of the estate of Charles
L. Allen, non compos mentis, for money expended for the eare and
support of sald lunatic while ¢onfiped in the asylum before the
repeal of sald Articles 13€, 158 and 159. The court based its
holding upon the ground that the State's right to reimdursement
di0 not exist under the common law and only exiated by virtue

of Artiocle 138, whioh had been repealed, %e examined the applioa-
tion for & writ of error in this case to the Supreme court and

£4nd that the qu%#-‘i&l‘. of the 'a'ight ¢f ¢the Lag.‘tﬁ.ulvuﬁ “O 8X~-

tinguish 1liabilities 60 the State, as inhibited by said Seotion 53
of Article 3 of our Constitution, was not raised, If this sec~
tion of cur Constitution had been brought to the gourt's atten
tion, we are rirmly of the opinion that the court would have
affimed the %nent of the lower court in awardin gnngment ia
favor of the It i3 the rule in this state t g a de-~
eision 18 not to be gonsidered a precedent where ths eourt in
réendering its opinion 4id ao without reference to, or Sonsidera-
tion of, & statute of sonatitutional provision in question.

F ST L 4Ll e

"Cases declded without reference to, or con-
sideration of statute, were not 'precedents' on eon-
struetion of statute within rule of stare deelsis

amn e S Sameal ean dhad ‘-t--.- w Paul) oewal sawmdd Py
2 OD Uu &wqu&&v YUaY V.. Uy UW A VLLUWEY uUMIViL YUY ST

ruled.® ¥ords & Phrnses. Vol. 33, p. 248, Clting
Aetna Insuranoe Company vs. Goumlndor, 183 so. 877,
169 Misa. 847,

"*rrecedents' are decisions of courts of
last resort upon the substantive i:sues before the
court which are gonajdered by the court, end de~
cided by the court as suech, end 1mmaturial desorip-
tives whieh do not affect the gqueation conmidered,

or the result resched, have no ‘force as 'prooedenta v
¥ords & Fhrases, Vol. 33. Pe 248 oiting Varren vs,
Atete; 94 3.". (2d) 430, 130 Tex. Crim. Rep. 448,
"ihetre A
the view of thé

PO .y
<ht Lo
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deoision is not m precedent, calling for the same
decision in a sizilar case in which the point is
brought before the eourt,™ Yiords & Thrases, Vol,
33, p. 248 olting The Edward, 14 U.5. (1 #heat)
261, 276, 4 L, td. 88,

"A 'precedeat' means that a principle of
law actually presented to a court of asuthority
for consideration and detemmination has, aftey
due cansideration, been declsared to serve as e
rule for future guidance in the seme or anal-~
ogous cases, but matters which merely lurk in
the record and are not direotly adwvanced or
expresaly deelded are not precedents.” Words &
T'hrases, Vol. 33, p. 43, 1944 Cumulative innual
Tocket Tart, oitfng ¥mpire Squere Realty Co. vs.
Chase National Bank of City of Kew York, 43 N. Y,
3. {28) 470.

ruestions which merely lurk in the record,
and are neither brought to the attention of the
court nor ruled upon, should not be e¢-nsidered as
havinz been so decided as to constitute pre-
cedents.” Sehram vs. Robertson, lll Fed. 24, 722,
fargilés vs. Gleavy, D.C, Masva., 40 F, Supp. Y8R1.

This Yiseman case only held that the right of the State

toc reimbursement in such oages 4314 not exist at common law and
i expressly refrained from passing upon the guestion of whether the
I statutory remedy was exolusive. Both the Luders and Lokey cases,
i3 supra, exprassly held thst the statutory remedy need not dbe pur-
i sued and timt the 3tate would have the right to go into any court
7 of competent jurisdiotion and prosecute s suit as for debdt.

Qur eonclusions above expressed are strengthened by the
Wiseman case in that the court in its opinion upon two separate
ocoasions stated that the risht of the State to relimbursement
tonstituted a liabllity to t'e 3tate,

Truating th:zt the above and foregoing fully answers your
inquiry, we are

Yery truly yours
ATTORNEY GENERAL OF TEXAS

By - 7
./'f w. 7. %pper‘t
/ TH Asslstent
Yoopana,
ﬁ AFETT
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